Modernising the Licensing of TV Programmes:

Copyright law remains a barrier to innovation
Customers demand innovative TV services, which means:
s easy access to linear and non-linear content of their choice (anything);
s in and out of home (anywhere);
s live or time shifted (anytime);
s on TV screens, tablets and smartphones (any device, multiscreen).
Technology stands ready to meet customer demand. However, the rights clearance for a timely launch of innovative services is proving
difficult. EU copyright law therefore has to be adapted within the Commission’s legislative proposals on the modernisation of
EU copyright rules.
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Linear and non linear video consumptions
Linear TV is a television service where the
viewer has to watch a scheduled TV program
at the particular time it’s offered, and on
the particular channel it’s presented. With
non linear TV, the viewer can watch the TV
program at anytime.
According to data collected by TNS Infratest
in Germany, an average of 71.2% of those
questioned state that they watch “normal
TV”. For the younger age group a very different picture emerges.
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Early days of TV in Belgium:
only 2 channels — BRT and RTB
The content “programmed” by a TV channel is protected by
law governing copyright and related rights, and rightly so. This
means that when cable operators transmit the TV content to their
subscribers they have to clear the rights (called cable retransmission right under EU law). The 1993 Cable and Satellite Directive
establishes how the cable retransmission right is exercised.

Today
There are a large number of copyright and related rights (author/
composer rights, producer rights, musicians and performer
rights, light engineer rights ,...). These rights can be held by the
TV channel for its own productions or for content it has acquired
from other parties “all rights included”. But, in most cases the
rights are held directly by a large number of rights holders. Cable
operators need to identify these many rights holders in order to
negotiate a licence. This was achievable historically when there
were only a very limited number of channels (1960 -1970). But
with the explosion of commercial channels in the 80s, the licensing process became unfeasible for a cable operator.

A channel has a copyright clearing burden of around 7.000 contracts with rights holders per year. If a cable operator retransmits 100 TV channels the potential copyright clearing burden for this operator can be estimated at 700.000 contracts.
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~700.000 contracts/year
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The SatCab Directive1 improved this complex clearance of rights. It mandates that the rights be pooled in a limited number of
national collecting societies. This “Collective Licensing” system (Article 9 of SatCab Directive) has boosted the cross- border
retransmission of TV channels by cable2. By reducing the number of negotiations, operators have been able to retransmit more
channels and increase the availability of foreign language channels.
Note that a TV channel that wishes to do so, is entitled to license its own programmes directly (Article 10 of SatCab Directive). This is
a helpful exception to the basic rule.
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Over the last 20 years, since the the SatCab directive was adopted, we have seen a tremendous change in TV viewing habits thanks to
technological developments. New technologies have emerged that compete with cable and satellite: DTT, IPTV, mobile and of course
the internet, all to the huge benefit of consumers.

4G
Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright and rights
related to copyright applicable to satellite broadcasting and cable retransmission
2
This Collective Licensing system is very much supported by Cable Europe. However, the actual functioning of
collecting societies needs very close regulatory oversight to be fair and efficient. It’s not always evident what rights
are cleared and whether rights are cleared once or twice for example.
1
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But only classical cable networks are clearly covered by the cable
retransmission regime within the Satellite and Cable Directive.
For mobile and online uses, it is unclear which exploitation rights
under copyright law are affected and which rights holders have
to be approached for rights clearance.

2016
act of broadcasting/transmission

Customers who subscribe to a cable TV service can watch the
linear TV content on the go, provided that the cable operator
has been able to obtain the “out of home” rights. Commercial
negotiations have to take place with individual rights holders
which are long and inefficient. The SatCab Directive, adopted in
1993, does not give enough legal certainty for this new market
development.

KEY ASKS
The Commission proposed draft regulation on copyright for online
transmissions of broadcasts and retransmission of TV needs to be
amended.

Terrestrial TV

WE CALL for the current licensing regime for cable retransmission also to be applied to retransmissions (simultaneous and
unchanged) of linear TV programmes to other infrastructures
like mobile networks and the open internet (“technology neutral
retransmission”). In some Member States such as Germany the
current licensing regime for cable retransmission already applies
to IPTV operators although this is not explicitly mentioned in the
SatCab Directive. This technology neutral retransmission would
support investments in innovative services and the overall availability of content anytime, anyplace, anywhere and on any device.

Satellite
Internet

Internet

The application of the cable retransmission regime to other
technologies is indispensable for the availability of content in the
Digital Single Market. It’s also a precondition for the success of
cross border content portability, allowing customers to continue
watching the content of their cable TV subscription when abroad in
the EU.
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Customers love to watch TV programmes in a time-shifted manner.
Although the technology is available, cable operators find it difficult
to offer all the interactive services that customers want. This is
mainly due to difficulties in licensing catch-up TV (watching of a
programme after it has been broadcast) and restart TV (the restarting of a programme that is already in progress).
WE CALL for the current licensing regime for cable retransmission
to be applied to ancillary interactive services which are in close
connection to the linear TV content such as Catch-up TV and
Restart TV.

IPTV Operator

Internet
OTT / Web TV

Technology offers viewer many new and innovative ways to watch
TV. Customers have wholeheartedly embraced these developments; now operators need the legal certainty necessary to deliver
these great new services.
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